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hif 



Attached is a draft of the Alaska trust lands opinion that was put 
•togfether-when 1 ..^as -the associate , at- DIA. It -needs .some more work -and 
xs a Ixttle too long, but the general reasoning is sound and the 
conclusion will not change as a result of the Venetie case I'm 
working on the Venetie portion and will edit the doc down, but this 
should give you what you need. I hope to get it to Leshy by tomorrow 

I think; the preamble should note that the solicitor has determined 
that there is no legal bar to. trust land acquisitions In Alaska but 
that we. wall not change, the reg as a matter: ..pf, policy -- -pending 
further,vreview of Alaska issges. ^ 4 ^hiM^SfSii. ^should out this 
^^'^SPt^^fi-^^^^^^^^ts^ahd put 'a ijufestioh-ni^k'^grUtr wW^need to 
discuss exactly how we want to proceed. We should talk with Deborah 
Williams about it. She's in D.C. this week. 

Bob 
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Date: 4/2/99 
Sender: ROGER HUDSON 
To: DENNIS HOPEWELL 

cc: LAURi ADAMS 
Priority: Normal 



Subject: Rerproposed reqs on taking land in trust 

uennis & Laun - 1 aont Know it any or these comment s may still be timelv or not birf i ' v«^ fai^on o 



p P R nVTrfUr tI? f^' °' ^"^ '■^°?''^' f^egister publication relating to proposed revs^ons of 25 

ANplfnorl'hfpLw^®'",".- •; credible legal argument . . .," revise wording to read" "that neitfier 
i''c^^^?^ttuto^%^^^^^^^^^ 

LSion-'befor^ "' ^^^'"^ "^ .^ V^""''- "'^ *"""^ ^" Alaska," insert "the 
aecision before ". . . whether to exercise." 

3. Page 11, line 11: official cite for Venet ie decision is 522 n <; Ron 
4 Page 11, line 18, after ". . . by ih^-S^retaty^" insert "on behfJf of 
a trxbe " This change would clarify that we are no?' saying tha^lanSif ken 
SpSSt^^dSn^co':J:i^??r^^^^ necessarily constitute^al? or part^^V^'^" 

^onyayed. under. ANCSA.-'-' The. .Supreme .Court. already .i.nterpre?ed 18 U% C 

1151 as not covering ANCSA conveyances to Native corporations The current 
cr a future Congress cannot "clarify" what the Court concluded w2 the 
intent and effect of the legislation enacted by the 92nd Cohjrers bu? it 
pan dxctate a different future jurisdictional status and t?II?ment of ANCSA 
lands m the future by in effect legislatively reversing the SuSeme 
Court's interpretation of 1151 in its Venetie decision. ^^P^eme 

Sorry I didn't get a look at this stuff sooner. If it's too late to aive 
xnput, we can certainly live with the unrevised wording. 



Roger 



Reply Separator 



Subject: proposed regs on taking land in trust 

Author: DENNIS HOPEWELL 
Date: 3/19/99 5:34 PM 

Roger, 

Because I was somewhat interested in the subject matter, Lauri asked me to take a auick look at 
the proposed regs on taking lands in trust. Incoming e-mail from Leshy had iSSted there wa? 
no change in the.Alaska position but told Lauri she should be ready for ques ions This Jot ^r 
attention. If Laun has not already forwarded that e-mail to you. I brieve sS intends to (fosa 

My quick peek at the draft regs reveals that while the U.S. proposes no chanqe to the current bar 
whiS'lhi'f ^^^r'" tr"sUn Alaska, the preamble recognizes that the 1978 So% Op?niorupOn 
Which this position 19 based is open to debate. The preamble continues on to invite oublc 

comment on that opinion and, apparently, whether the current Alaska bar should cont^^ 
IS undoubtedly what Leshy had in mind when he said we should be ready for quesfons 

Just what we needed! i was afraid we were running out ofthings to do... 
The printed package of these draft, proposed regs are on there way to you. 
For the record, my limited interests have been more thaa satisfied. 
Dennis. 
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Date: 5/18/99 

Sender; ROGER HUDSON 

To: Marilyn Heiman, ron_mccoy@ios.doi qov 

Priority: gi^^^t^^^^^'^^^'LAUR' ADAMS, Robert Anderson. GMiller@smtp.ak.bia.gov 

Receipt requested 
Subject: Draft revisions of 25 CFR Part 1 51 _ 

Alaska,- in the preamble to the dtooS rmteiSiJfnS?rcl?5F<£'^™'^'l' '^"isiOons in 

pubiro comment on that point l^f S thSJnLl*g'^lS' ^^"^ °' * "^ '" ^"^ ""^ 

Please give me a call if you wnat to discuss this further. - Roger Hudson 
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PRIVILEGED, CONEEDENTIAL, INTERNAL BIA DOCUMENT 
FORDISCUSSIONPURPtJSESONEYrr"'^^" — —r-—-^^——- 

(4310-02) 



DEPARTMENT OF THE miERIOR 



Bureau of Indian Affairs 



25 CFR Part 151 



RIN: 1076-AD90 



Acqiaisition of Title to Land in Trust 



. Bj^reau of Indian Affairs, Interior 



Action: Proposed Rule 



SUMMARY: On September 18, 1980, we issued the first regulations gov6ining the exercise of 
the Secretary of the Interior's authority to accept title to land in the name of the United States to 
be held in trust for the benefit of Indian tribes and individual Indians (i.e., to "take land into 
trust"). These regulations have not undergone substantial revision since their adoption. We now 
propose to amend these regulations to make clearer that we will follow a process that is 
somewhat different, and we will apply a standard which is somewhat more demanding when a 
land-into-trust application involves title to lands which are located outside the boundaries of a 



4 
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reservation ("oflf^reservation lands"). In contrast, when the application invokes lands located 
inside the boundaries of a reservation ("on-reservation laads"), we will apply a process and a 

stffidSdwMcfireflectapfgsi^^ 

addition, the proposed rule sets out the process we will use to comply with a mandate from 
Congress directing ns to use our administrative procedures to place a particular tract of land into 
trust.. Finally, the proposed rule establishes a framework in which a tribe without a reservation 
can establish a geographic boimdaiy within which it may acquire land under the on-reservation 
provisions of the regulation. 



DATES: Send comments before [INSERT DATE 60 DAYS AFTER PUBLICATION IN 
THE FEDERAL REGISTER]. 



ADDRESSES: If you wish to comment, you may submit your comments by any one of several 
methods. 



You may mail comments to the Office of Trust Responsibilities, Bureau of Indian Affairs, 
1849 C Street, N.W., MS-4513-MIB, Washington, D.C. 20240. 



You may also comment via the Litemet to [ ]. Please submit Internet 

comments as an ASCII file avoiding the use of special characters and any form of encryption! 
Please also include "Attn: 1076-AD90" and your name and return address in your Internet 
message. If you do not receive a confirmation from the system that we have received your 
Internet message, contact the Office of Trust Responsibilities directly at (202) 208-5831. 

Finally, you may hand-deliver comments to the Office of Trust Responsibilities, Bureau of 
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Indiafl Affairs, 1 849 C Street, N.W., MS-45 13-MIB, Washington, D.C. 20240. 

(M'pacffceisfoTMke'cab^ — ^- 

commenting, available for public review during regular business hours. Persons commenting as 
private individuals may request that we withhold their home address from the rulemaking record, 
which we will honor to the extent allowable by law. There may also be circumstances in which we 
would withhold from the rulemaking record a commenter's identity, as allowable by law. If you 
wish us to withhold your name and/or address, you must state this prominently at the beginning of 
your comment. We will not consider anonymous comments. Comments from organizations or 
businesses^ and from individuals identifying themselves as representatives or ofiBcials of 
organizations or businesses, will be available for public inspection in their entirety. 

FOR FURTHER INFORMATION CONTACT: Terry Virden, Director, Office of Trust 
Responsibihties, Bureau of Indian Affairs, MS-45 13, Main Interior Building, 1849 C Street, 

-N.W;,-Washmgton, D.C. 20240; by telephone at (202)208-5831; or by telefax at (202) 

219-1065. 

SUPPLEMENTARY INFORMATION 



Introduction and Summary 



Congress has given the Secretary of the Interior discretionary authority to acquire title to 
land to be held in trust by the United States for the benefit of Indian tribes and individual Indians. 
Acquiring such titie is commonly referred to as "taking land into trust." General statutory 
authority giving the Secretary discretion to acquire trust titie to land is found in Section 5 of the 

Indian Reorganization Act of 1 934 (the IRA), 25 U.S.C § 465: 

The Secretary of the Interior is hereby authorized, in his discretion, to acquire. 
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through purchase, relinquishment, gift, exchange, or assignment, any interest in 
lands, water rights, or surface rights to land, within or without existing 
reservations, including trust or otherwise restricted allotments, whether the allottee 
be living or deceased, for the purpose of providing land to Indians. 

Occasionally, Congress enacts other legislation granting the Secretary authority to take land into 
trust for some specific purpose. We refer to acquisitions of trust title under the IRA, and under 
other specialized statutes that grant discretionary authority to the Secretary, as "discretionary 
acquisitions of title." 



lie regulations proposed here would restructure how we review proposed discretionary 
acquisitions, of title. We believe this restructuring will facilitate land-into-trust decisions which 
better reflect the modem-day needs and concerns of tribes, individual Indians, and surrounding 
non-Indian communities. Specifically, the proposed regulation sets forth an application process 
and review criteria which is more demanding when the land at issue is located outside the 
boundaries of an existing reservation or outside a Secretaxially-approved Tribal Land Acquisition 
-Area (collectively, -"off-reservation acquisitioxis-%but_whichis less demanding^whenihelandis ., . 
located inside the boundaries of an existing reservation or inside a Secretarially-approved Tribal 
Land Acquisition Area (collectively, "on-reservation acquisitions"). In other words, the proposed 

regulations would make the application process easier for on-reservation acquisitions, while 
conversely requiring a more detailed analysis of a greater nimiber of criteria for off-reservation 
acquisitions. 



The purpose of creating these differing processes and criteria is two-fold. First, we intend 
to better carry out our responsibility to assist tribes ia reestablishing ownership of, and jurisdiction 
over, land located within their own reservations. Second, we also intend to create a framework 
that adequately addresses the particular concerns that non-Indian governments have about the 
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ramifications of placing off-reservation land into trust. 



In addition; tfie prbposM feplaffom deMemetfirprodedM — - 

mandatory acquisitions of title. Mandatory acquisitions of title are trust acquisitions which 
Congress, by e5q)licit statutory direction, requires the Secretary to accept through the 
administrative process. In other words, mandatory acquisitions are those which Congress has 
directed the Secretary to complete by removtag any discretion in the administrative 
decision-making process. (Mandatory acquisitions of title are distinguishable from legislative 
transfers of title. Legislative transfers of title are those in which Congress directly places a parcel 
of land in trust, thereby removing the need for any administrative action to effectuate the transfer 
of title into trust status.) 



Finally, the proposed regulations address the unique difficulties encountered by tribes 
which do not have reservations by including new provisions which set out a process by which 
tho^etribes-may-benefit-from the on-res^vationprGvisions-of thi^^^ 
tribe without a reservation can designate a "Tribal Land Acquisition Area" in which it plans to 
acqtiire land. If the tribe obtains Secretarial approval of its Tribal Land Acquisition Area, the 
tribe will be able to apply to have title to the lands located within the Tribal Land Acquisition 
Area taken into trust xmder the on-reservations provisions of this regulation. 



Discretionary Acquisitions On-reservation 

The General Allotment Act of 1887, 25 U.S.C. §§ 331 et seg., authorized the division, and 
distribution to individuals, of lands located within the boimdaries of most Indian reservations 
across the country. This allotment policy was based in part on the theory that fee OAvnership of 
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land would improve the economic condition of Indians, w Mch at the time was acknowledged to 
be veiy poor. Unfortunately, in practice the primary beneficiaries of the Allotment Act were land 
speclHator^^hb "qmcHy acquffedlarge po^^^ 

well below market value, Institute for Government Research, The Problem of Indian 
Administration 460-462 (L. Meriam, ed.) (Johnson Reprint Corporation 1971) (1928) (Meriam- 
Report). ■^ ■ 

I 

Implementation of the Allotment Act resulted in the alienation of as much as 90 million 
acres of land originally reserved to tribes by'treaties and Executive Orders. Felix S. Cohen, 
Handbook of Federal Indian Law. 138 (Mchie Company) (1982 ed.) (Cohen). The loss of these 
tribal lands was catastrophic and generally is regarded by historians and others as being 
responsible for a precipitous decline in the economic, cultural, social and physical health of tribes 
and their members. Rg„ Charles F. Wilkinson, American Indians, Time and the Law 19-21 (Yale 
University Press 1 987). To combat this downward spiral, in 1 934 Congress passed the Indian 
■'RBbrgamzatiDnActr(lRA):--eommentriPribdlSeif^overnment-and^I^^ 
1934, 70 Mch. L. Rev. 955, 960 (1972). One of the primary goals of the IRA was the 
restoration to tribal ownership of allotted land within existing reservations. See, Readjustment of 
Indian Affairs, Hearing before the Committee on Indian AuGfairs, 73d Cong. 2nd Sess. onHR. 
7902, at 1 6-1 ; Cohen, supra at 147. Although the IRA authorized appropriation to the 
Department of the Interior of two million dollars a year for land acquisition, since 1934 only $5.5 
miUion has been appropriated by Congress for that purpose, all of it before 1950. Cohen at 150, 
note 51. 



In the modem era tribes have taken foil responsibility for rebuilding their reservation land 
bases, purchasing land firom willing sellers and then applying to the Secretary to request that the 
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land be taken into trast. Yet to date, less than eight percent of lands lost through allotment have 
been returned to tribal ownership. Cohen at 138, BIA's Annual Report for Indian Lands, 1996. 
Indeed, most applications requesting that we fake land into tnist have inyolved~reiatively small" " 
amounts of land. For example, in 1996 (the latest year for which data is available), the average 
amount of land involved in an application to take land in trust was about 30 acres. BIA's Annual 
Report for Indian Lands, 1 996. 



The proposed regulations are intended to promote the health and welfare of tribes and 
their members by better facilitating the restoration of on-reservation Indian lands into trast status. 
For example, the on-reservation provisions of tiie-regulation provide that the tribe's stated need 
for the land will be accorded additional weight in recognition of the tribe's reasonable expectation 
that it benefit firom the lands originally promised to it by treaty or Executive Order. For the 
same reason, because lands within reservation boundaries are subject to tribal governmental 
jurisdiction, the portion of the proposed rule governing on-reservation acquisitions does not 

-speeifieally-r^quire submissiGn of Mormatien-cencerning impacts-en^BeB-fediafr€emffluaitieiSr 

although State and local governments may comment on tiiese impacts if they so desire. (In which 
case, the tribe will be given a copy of the comments and a reasonable amount of time in which to 
respond.) 



Discretionary Acquisitions Off-Reservation 



Congressional adoption of the land acquisition provisions of the IRA was based in part on 
Congress' understanding that the dedmation of the tribal land base had resulted in substantial 
economic hardship for Indian tribes and their members. Hence, the regulations implementing the 
IRA anticipate the potential need for tribal trust land for economic development outside the 
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boundaries of a reservation, particularly in situations in which a tribe's reservatioia is isolated or 
otherwise remote from centers of economic activity. 

The acquisition of title by the United States in off-reservation circumstances can, however, 
have significant ramifications for local non-Indian communities. In particulai; important 
jurisdictional matters (e.g., those involvmg law enforcement, laud use planning, public education, 
and mamtenance of utilities and roads) can become bhared.. The effects of oflF-reservation 
acquisitions are in contrast to those caused by on-reservation acquisitions, as the effects of 
on-reservation acquisitions are just incremental additions to an afready established set of 
circumstances, and not marked by the establishment of a new sovereign or jurisdictional presence. 

For this reason, the proposed rule requires tribes wishing^take off-reservation land into 

K 
trust to submit a substantial amount of information about how the proposed acquisition would 

impact the surroxmding non-Indian community, and about how the tribe would address that 

non-Indian governments are identified, reviewed and evaluated in our decision-making process. 

Unlike the regulations currently in effect, the proposed regulations do not treat 
applications concerning land which is adjacent (contiguous) to a reservation as if the land were 
located on-reservation. Rather, applications concerning adjacent parcels are to be treated as 
off-reservation acquisitions, and will be subject to the same process and local non-Indian 
govemnaent consultation as are applications concermng other off-reservation lands. Of particular 
note is that we will require consultation with the state and local non-Indian governments in the 
state in which the adjacent land is located (even if the main body of the reservation lies across a 
state line). 
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The proposed regulation, however, would continue our policy (as articulated in the 
existing regulations) of giving greater weight to the tribe's need (vis-a-vis the objections of the 
local noil-Man community) the closer the land is to the tribe's reservation: • Thus, ikt stated need 
for land adjacent to a reservation wiU be given greater weight in the context of the off-reservation 
criteria. In addition, tribal applicants wishing to conduct gaming on a parcel adjacent to land 
which has held reservation status since October 17, 1988 will continue to benefit firom the " 
contiguity exception" mandated by Congress m the Indian Gaming Regulatory Act (IGRA) 
Section 20 requirements. (See 25 U.S.C. § 2719(a)(1).) 



The IRA land acquisition provisions authorize us to take off-reservation land into trust for 
the benefit of individual Indians. However, as a matter of general poHcy, we will approve 
applications fi-om iadividual Indians for titie to land located outside the boundaries of a 
reservation only under certain limited circumstances, in our discretion. For example, we will 
continue to accept titie to interests in off-reservation land for the purpose of consoHdating 

-fi:-action^ ownership of such land; -AdditionaUy,-we-wtU 

purchased with fijnds obtained as the result of the voluntary sale of non-taxable Indian lands to 
any State, coimty, or munidpaKty, or as the result ofcondemnationofsuch property by a State, 
county, or municipality, under 25 U.S.C. § 409a. 



Off-Reservation Acquisitions and IndiaD Gaming 

If a tribe intends to use off-reservation land for gaming purposes, it must comply with the 
appJicable requirements of Section 20 of the Indian Gaming Regulatory Act, 25 U.S.C. § 2719 
(IGRA) before gaming may occur on that land. In most cases, compliance with Section 20 of 
IGRA requires additional consultation with local non-Indian governments, a determination by the 
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Secretary that the acquisition is "in the best interest of Ihe tribe and not detrimental to tiie 
surrounding community," and a concurrence in that determination from the Governor of the State 
iii which the laiid is located. 'Id. ■ 



If a tribe applies under these regulations to have title acquired in trust for a non-gaming 
purpose, and then at a later date decides that it would like to conduct gaming on that parcel, it 
win be authorized to engage m such gaming only if it complies with the requirements of Section 
20 of IGRA. In other words, to game on a parcel of trust land acquired after October 17, 1988 
(ie^, the date of passage of IGRA), the tribe must submit to the same Section 20 analysis and 
obtain the same gubernatorial consent as would have been required if the parcel were originally 
taken into trust for the purpose of gaming. 



Discretionary Acquisitions in Alaska 



.„. — -^ Both-the tnjftent-and- the-proposed-fegulations-bar ^he- aequisitienpef teuM-#tle^n4a3id4a -~ 
Alaska, unless an application for such acquisition is presented by the Metlakatla Indian 
CorDmunity or one of its members. (The lands of the Metlakatla Indian Community comprise the 
only Native land in Alaska currently designated as a "reservation" by the federal government.) 

The regulatory bar to acquisition of title in trust in Alaska in the original version of these 
regulations was predicated on an opinion of the Associate Solicitor, Indian Aflfairs ("Trust Land 
for the Natives of Venetie and Arctic Village," September 15, 1978), which concluded that the 
Alaska Native Claims Settlement Act (ANCSA) precluded the Secretary from taking land into 
trust for Natives in Alaska (again, except for Metlakatla). 



Although that opinion has not been withdrawn or overruled, we recognize that there is a 
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credible legal argument that ANCSA dy^ftet^trpeEsede the Secretary's authority to take land into 
trust in Alaska under the IRA (see relevant IRA provision at 25 U.S.C. § 473a). ;See also the 

"Petition of (3iilkobt' Indian Assodation, Native ViUage 6^^ 

requesting the Department to undertaken ruleinaMng to remove the prohibition on taking land in 
tnjst in Alaska (60 Fed. Reg. 1956(1995). However, even ifit were held that Che Secretary 
retamed authority to take land in trust in Alaska, whether to exercise that autiiority remains in the 
sound discretion of the Secretary. 



In recent years bhje-ribbon commissions and workmg groups (such as the State of 
Alaska's Rural Governance Commission) have been formed to address various related issues 
concerning tribal governments and Native lands in Alaska and to address such issues in the wake "^ 

of the decision in Alaska v. Native Village of Venetie Tribal Gnvemmftnt/^^TT .oi "^ ^ 1 1 8 S. 

Ct. 948 (1998). In that decision, the court held that foimer Native Corporation lands owned m 

feeTsiiQplebyi:he-NBtive Village^ VenetteTi^ ^ — ~^ 

use of Indians as such, nor were they imder the superintendence of the federal government, and 
thus did not meet the deMtion of "dependent Indian conimunities." Id. At 955. Since the lands 
did not qualify as dependent Indian communities, they did not meet the definition of Indian 
country and the Native Village of Venetie Tribal Govemmejlwas not authorized to tax ^ i 



non-members. Of course, if land were taken in trust by the Secretary, such trust land then would 
qualify as Indian country and an Alaskan tribe would have all the powers that pertain within 
Indian country. We invite comment on the continued validity of the Associate Solicitor's opinion 
and issues raised by the petition noticed at 60 Fed. Reg. 1956 (1995) m light of the Supreme 
Court's ruling in the Venetie case. 



s/ 



/ 
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The proposed regulations would make no change in the current regulations and would 
contimje the bar against taking Native land in Alaska in trust. However, that bar would be subject 
lb fe^iew pending t^^ of tiEie~RuraI Governance ColmimMbn/'6f Cofi^resdofial ac^^^ d^dmf^Kn^- 

Mandatory Acquisition of Title 



The implementation of specific statutes containing congressional mandates to acquire title 
to land in trust through our administrative process has not always been well-imderstood. To 
provide more clarity, the proposed rule includes new language that specifically identifies the types 
of acquisitions we consider "mandatory/' and sets out the process By which we will acquire title. 



The proposed regulation clarifies that an acquisition of title is "mandatory" if Congress has 
removed all discretion in determining whether to accept title to a particular tract of land. 
--^HSituations in- whieh-all i^scretion-ha^ 



dictates that the Secretary "shall" acquire title to a parcel of land which is specifically identified by 
legal description, or to land which is purchased with certain, specified fimds. In contrast, a statute 
which merely directs that the Secretary "shall" accept title to unidentified land within some 
broader geographic boxmdary, e.g. within certain named counties, still allows for some discretion. 
Hence we do not view acquisitions under such a statute as "mandatory*' for the purposes of this 
regulation. By definition, mandatory acquisitions of title rely on statutory authority which 
preempts the discretionary authority granted to the Secretary by the IRA. The Department will 
evaluate each statute on a case-by-case basis to determine whether it requires a mandatory 
acquisition of trust title. 
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The process for completing a mandatory acquisition of title is relatively simple. A tribe 
must'subimt an appHcatibn'tMt mdudesthel^^ • 

the acquisition, and include the same sort of titie insurance information required for discretionary 
acquisition applications. Because of the mandatory character of such acquisitions, the regulation 
does not require compliance with the National Environmental Policy Act (NEPA). However, we 
strongly advise applicants, for their own protection, to conduct the same type of environmental 
assessment generally done under NEPA prior to acquisition of the property, or at least prior to 
submitting an application to have the property taken into trust. 



. As a final matter, we note the distinction between mandatoiy acquisitions where Congress 
directs the Secretary to complete the administrative process of accepting trust title, and " 
legislative transfers of titie," where Congress directiy transfers land into trust status on behalf of 
tribes or individual Indians. In the later type of title transfer. Congress has removed the need for 
"Sny^dmimstriative action to^feetuate-the titie transfer;- -— ^-^ — .-^_^ .^: — ._.. 



Tribal Land Acquisition Areas for Tribes without Reservations 



There are a few tribes which do not benefit from the basic rights and opportunities 
inherent in having a reservation. For the most part, these are tribes recentiy restored to federal 
recognition by a federal statute which does not specifically designate a reservation, or they are 
tribes that have obtained federal recognition through the administrative Federal Acknowledgment 
Process, which as a matter of course does not provide for the designation of a reservation. 



Federal pohcy for many decades has viewed the existence of a tribal land base as integral 
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to the cultural, political, and econoimc well-being of a tribe. For example, raost federal programs 
for Indians are in one way or another tied to the tribal land base. Because of the overwhelming 
&poftaiice ofthe"MbM*land base; mdl)'ecause Ihenew regulations mate itless burdensometojT " 
tribes to take land into trust on- (as opposed to oflP-) reservation, we are proposing in these 
regulations an alternative mechanism by which reservation-less tribes may benefit from the 
on-reservation acquisition provisions to create a homeland. 



The alternative mechanism is the use of a "Tribal Land Acquisition Area." A Tribal Land 
Acquisition Area is a geographic boundary designated by a reservation-less tribe within which the 
tribe plans to acquire land within a specified period of time under b^the more lenient J 

on-reservation provisions of the proposed rule. In other words, the Tribal Land Acquisition Area 
would create a geographic boimdary within which individual parcels would be treated as 
on-reservation for the purposes of acquiring trust titie under these regulations. 



--^ ^—Because^stablishment-of a Tribal Land Acquisition Ar^a^ydH-af^^ 

governments, we will require that the concerns of local non-Indian governmental entities be 
addressed before the Secretary will approve the creation of the Tribal Land Acquisition Area 
boundaries. For that reason, an application for Secretarial approval of a Tribal Land Acquisition 
Area requires submission of information similar to that required in applications for ofiF-reservation 
acquisitions. However, because we view the need for a homeland as fundamental, we will accord 
greater weight to the application of a reservation-less tribe, particularly in situations iu which the 
tribe benefits from a federal statute directing the Secretary to acquire some land base for the tribe. 



However, while off-reservation land located within a Tribal Land Acquisition Area may be 
treated as on-reservation land for acquisition purposes, such lands legally cannot be treated ais 
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on-reservation for the purposes of IGRA. In other words, title to land which is inside a Tribal 
Land Acquisition Area cannot be taken into trust for the purpose of gaming unless and until the 
requifenienfs of Section 20 of IGRA have been'slftisfie^^^ " " * '■ "' ' • '"" ' ' 



Part 151 of Title 25, Chapter I of the Code of Federal Regulations is proposed to be amended for 
the reasons set out below; 



1 . The authority for part 1 5 1 is revised to include the False Statements AccountabiKty 
Act of 1996, 18U.S.C. lOOi: 



2. § 151.1 Purpose and Scope, is retitled as What is the purpose of this part?, and is 
reformatted and simplified. 



3. § 151.2 DejBnitions, is retitled as How are key terms deJBbaed in this part?, and is 

-fneYised tonipd^te-^ome-of the-ddSmtionsof temisused- in^^ 

in this part. The definitions in this section apply only to this part. 



4. § 151.3 Land acquisition policy, has been deleted, although some of the 
substantive portions of the current § 151 .3 have been incorporated into other parts of the 
proposed rule. A new § 15 1 .3 is added entitled To what types of transactions do these 
regulations apply? The new §151.3 incorporates some of the information that is in the current 
§151.1. 



5. § 151.4 Acquisitions in trust of lands owned in fee by an Indian , is deleted because 
it is unnecessary given the rest of the proposed changes to this regulation. A new §"1 5 1.4 entitled 
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How does an individiial Indian or a tribe apply to have title to land conveyed to the United States 
intrust? is added to e^splain how to apply to have land taken into trast. 

6. § 15L5 Trust acquisitions in Oklahoma under Section 5 of the LR,A.: is deleted 
because it is unnecessary. A new §151.5 entitled How do we process the request? is added to 
provide more clarity about how we review requests to take land into trust. 



7. §151.6 Exchanges is deleted because it is no longer necessary given the other 
sections of the part. A new § 151.6, entitled How do we proceed a fter makin g a decision on the 
request? is added. 



8. § 151.7 Acquisition of fractional interests, is renumbered and retitled as §15L8, 

WiU we accept and hold in trust an undivided fractional interest ia land for an iadividual Indian or 
a tribe?, is reformatted to include acquisitions of "undivided" interest under the Indian Land 
"Gonsolida^B~Ae%-and is revisedfor^lari:ty.--'^Undivided-fra^ti0nal" is-su^ -- 



"fractional" to clarify that the "fractional" interest being acquired is not a geographically separate 
parcel of land. A new § 151.7 is added. When does land attain trust status?, to provide 
clarification as to how land technically attains trust status after we have decided to take it into 
trust. 



9. § 1 5 L8 Tribal consent for nonmember acquisitions is renumbered and retitled as 
§151.11 Can an individual Indian or a tribe acquire land inside a reservation inside or an approved 
Tribal Land Acquisition Area of another tribe? and is revised for clarity. 



10. §151.9 Requests for approval of acquisitions is renumbered and retitled as 
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§ 151,4 How does an individual Indian or a tribe apply to have title to land Gonveved to the 
United States in trust? Anew§ 151,9, What ipformation nrnst be provided in ac request 
involving land inside land inside a resefvation or inside an approved Tribal Land' Acgnisition 'Area. 
is added. 



11. §151.10 On-reservation acquisitions, is renumbered,, retitled, and has been 
"separated for clarity as § 151.5 How dowe process the application?, § 1^1.^ Whatintormation 
must be provided in a request involving land inside a reservation or inside an approved Tribal 
Land Acquisition Area?. and§ 151.10. What criteria will we use use to evaluate requests 
involving land inside a reservation or inside an approved Tribal Land Acquisition Area? The new 
§ 1 5 1 . 1 is revised to estabKsh a uniform, nationwide, "minimum standard" set of criteria for the 

decisionmaker to consider in the evaluation of an apphcation for an on-reservation trust 
acquisition. The requirement to fomish title evidence is transferred from the current. § 1 5 1 . 13 to 
this section to incorporate title evidence as part of a complete apphcation request. 



12. § 151,1 1 Off-reservation acquisitions, is renumbered, retitled, and has been 
separated for clarity as § 151.5 How do we process a request?. § 151.12 What information must 
be provided in an application involving land outside a reservation and outside an Tribal Land 
Acquisition Area?, and §151.14 What criteria will we use to evaluate a request involving land 
outside a reservation and outside a Tribal Land Acquisition Area? The requirement to fiimish title 
evidence is transferred from the current § 151.13 to this section to incorporate title evidence as 
part of a complete application request. In addition, a new §151.11, Can an individual Indian or a 
tribe acquire land inside a reservation or inside an approved Indian Land Acquisition Area of 
another tribe?, is added, replacing the current §151.8. 
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13. §151.12 Action on requests has been separated for clarity and is included as part 
of§ 151.6 How do we proceed after irtRkin g n decision on the request? Anew§ 151.12, What 
inforaiation must be provided in a request involving land'outside a reiservatibh'andoutside a^ ' " 
Tribal Land Acquisition Area?, is added. 



14. § 151 .13 Title examiaation. is renumbered;, reorganized, and revised for clarity. 
The requirement to furnish title evidence is transferred from this section and incorporated in the 
new §§ 151.9 and 151.12 as part ofa complete application request. Section (b), governing 
situations in which the titie to the land has any liens, encumbrances, or infirmaties, has been 
integrated into § 151.6(c)(1). Anew § 151.13, entitied Can an individual Indian acquire land 
outside his or her ovm reservation?, has been added to clarify the Secretary's policy regarding the 
acquisition of off-reservation lands by an individual Indian. 



15. ■ § 151. 14 Formalization of acceptance is renumbered and retitled as § 151.7 When 
"dD"eg'theiaiid~attaintrDstistatus? A new §~15i : 14, entitied What caiteria-v^ we-use to^valuat^-a- 

request involving land outside a reservation or outside a Tribal Land Acquisition Area?, is added 
to estabUsh a uniform, basic, nationwide, "minimum standard" set of criteria for the dedsion 
maker to consider in the evaluation of an application for an oflF-reservation trust acquisition. 

16. § 151.15 Information collection, is renumbered and retitied as § 151.27 Do 

information collections under this part have OfSce of Management and Budget approval? 
Paragraph (a) is revised to include the new information collection requirements. A new §151.15 
entitied What information must be provided in a request to process a mandatory transfer of titie 
into trust status, and how will we process the request? has been added to clarify the information 
needed to process mandatory acquisitions. 
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17. Anew § 151.16 entitled Can oiir determination that a transfer of title into trust 
status is mandatory be appealed? is added for clarity. ; 



18. A new §151.17 entitled What is a Tribal Land Acquisition Area? has been added 
to clarify how a Tribal Land Acquisition Area can be used by tribes without reservations to benefit 
from the on-reservation provisions of this regulation. 



19. A new §151.18 entitied What must be included in a request for Secretarial 
approval of a Tribal Land Acquisition Area? has been added to describe what information must be 
submitted in the request. 



20. A new 5 151.19 entitied How is a tribal request for Secretarial approval 
processed? is added to describe how we will process the request for Secretarial approval of the 
Tribal AcquisitionArea: ' 

21 . A new § 1 5 1 .20 entitied What criteria will we use to decide whether to approve a 
proposed Tribal Land Acquisition Area? has been added to set out the criteria the Secretary wiQ 
use to evaluate a Tribal Land Acquisition Area. 

22. A new § 151 .21 entitied Can a tribe inchide in its Tribal Land Acquisition Area 
land inside another tribe's reservation or Tribal Land Acquisition Area? is added for clarity. 



23. Anew§ 151.22 entitied If a Tribal Land Acquisition Area is not approved, is the 
tribe prohibited from acquiring land within it? is added for clarity. 
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24. A new § 151.23 entitled If a Tribal Laad Acquisition Area is approved, does the 
land tai:en into trust Tvittdn it attain reservation status? is added for clarify — - 

25. A new § 1 5 1 .24 entitled Can a Tribal Land Acq ui sition Area be modified after 
approval? has been added to state that a Tribal Land Acquisition Area can be modified after 
approval by submitting a request for Secretarial approval of the modifications Iq compliance with 
the criteria in this' part. 

26. A new § 1 5 1 .25 entitled What is the penalty for malriTig fal se statements in 
connection with a request that we place land in trust? has been added to notify applicants that they 
are subject to prosecution for knowingly and willfully making false statements on an application. 

> 

. 27. A new § 1 5 1 .26 entitled What recordkeeping and reporting requirements apply to 
- acqmsitionsrof trast-title nnder ibis- part? hasrbeen added -to-notifyxontraetedor-eompact^d- tribes - 
that documents created in the application process are permanent federal records. 

28. A new § 1 5 1 .27 entitled Do information coHections under this Part have OflSce of 
Management and Budget approval? is added for clarity. 



Clarify of this regulation* 

Executive Order 12866 requires each agency to write regulations that are easy to 
understand. We invite your comments on how to make this rule easier to understand, including 
answers to questions such as the following: (1) Are the requirements in the rule clearly stated? 
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(2) Does the rule contain technical language or jargon that interferes with its; clarity? (3) Does the 
format of the rule (grouping and order of sections, use of questions as headings, paragraphing, 
etc.) aid of reduce its clarity?' (4) Would the rule be easier to understand if it were divided into" " 
more (but shorter) sections? (A "section" appears ia bold type and is preceded by the symbol "§" 
and a numbered heading; for example, §151»1 What is the purpose of this part?) (5) Is the 
description of the rule in the Supplementary Information section of the preamble helpful in 
understanding the proposed rule? What else could we do to make the rule easier to understand? 



Regulatory Planning and Review(E.O» 12866) 

In accordance with the criteria in Executive Order 12866, this rule is not a significant 
regulatory action and is not subject to review by the Ofl&ce of Management and Budget. 

(a) The proposed amendments to this rule basically conform to the policies and practices 
that currently guide the Department's decisionmaking on land into trust appHcations. Hence, we 
do not anticipate that this regulation will have a significant effect on the net amount of land taken 
-inte-tFustv"The-rule"WiUnothave-an-ai3amal^€ — 

will not adversely affect in a material way the economy, productivity, competition, jobs, the 
environment, public health or safety, of State, local, or tribal governments or communities. This 
rule simply identifies a "minimum standard" of criteria and requirements to be considered in the 
exercise of the Secretary's discretion to place lands in trust for individual Indians and tribes. 



Looking at the overall picture of how much land we have taken into trust historically, the 
annual number of requests to place lands in trust has been small. Based on the BIA's Annual 

Report of Indian Lands for 1996, only 35 States have Indian lands, four of which have fewer than 
1,000 acres of Indian lands. The 1996 report indicated the average amoimt of land involved in an 
application was only about 30 acres, and that nationwide requests to place lands ia trust totaled 
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only about 212,000. Based on the annual caseload report for FY 1996, the total doll^ir amount 
Indians paid for acquisitions of land in trust is $19,420,303.81, lessthan20% of $100 miUion. 
Some States and local governments may hav . ^. - 

However, the loss in annual revenues for State and local jurisdictions will only be a fraction of the 
value of the land involved. Some tribes may choose to offset this loss by making payments in lieu 
of taxes, or supplying services to the local communities. Overall, this loss is roinimal, would not 
be the result of these proposed amendments to existing regulations, and will not significantly 
affect State or local governments. 



(b) This rule will not create a serious inconsistency or otherwise interfere with an action 
taken or planned by another Federal agency. Actions taken by this rule will affect tribal or 
individual Indian land titles. The Department of the Interior, Bureau of Indian Affairs is the only 
governmental agency that makes the detennination whether to take land into trust. 



^(i3)-TMsTule does notalterthebudgetary effects or-entittemen^^ — 

programs or the rights or obligations of their recipients. This rule sets out the criteria and 
procedures the Secretary uses in determining whether to accept, titie of certain Indian lands to the 
United States, as trustee, for the benefit of an individual Indian or a tribe. 



(d) This rule does not raise novel legal or policy issues. This rule is of an administrative, 
technical, and procedural nature. The land acquisition regulations have been in effect since 1 980. 
We are proposing to amend them in order to clarify procedures- and requirements. 



Regulatory Flexibility Act 

The Department of the Interior certifies that this regulation will not have a significant 
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econoinic effect on a substantial number of small entities imdex the Regulatory I^lexibility Act (5 
U. S.C. 601 et seq .), A Regulatory Flexibility analysis is not required. See onr iioitial analysis 

above iteni 1(a) mder"ReguIatory Plai}^ and Review. The effect on small'enfiti'es willbe ~" 

minimal. 



(a) It does not have an annual effect on the economy of $100 million or more. As stated 
above, the effect on the economy will be minimal. 

(b) It does not result in a major increase in costs or prices for consumers, individual 
industries. Federal, State, or local govermnent agencies, or geographic regions. Actions taken by 
this rule will only affect title to tribal or individual Indian owned lands. While it may affect 
revenues collected by State or local jurisdictions, the effect as noted above, should be minimal. 

(c) It does not result in significant adverse effects on competition, employment, 
investment, productivity, innovation, or the ability of U.S."based enterprises to compete with 
foreign-based enterprises. As stated above, actions under this rule will only affect title to tribal or 
individuatindfenownediandsr'TMs ltd 



Small Business Regulatory Enforcement Fairness Act (SBREFA) 

This rule is not a major rule under 5 U.S.C. 804(2), the Small Business Regulatory 
Enforcement Fairness Act. See the initial analysis above, item 1 (a) under Regulatory Planning 
and Review. This rule: 

(a) Does not have an annual effect on the economy of $ 1 00 million or more. An economic 

analysis is not required. 

'» 

(b) Will not cause a major increase in costs or prices for consumers, individual industries. 

Federal, State, or local government agencies, or geographic regions. Actions under this rule will 
only affect title to tribal or individual Indian owned lands. 
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(c) Does not have significant adverse effects on competition, employment, investment, 
productivity, innovation, or the ahilily of U.S.-based enterprises to compete with foreign-based 
enterprises'. Actions nhder this rule will only affect titlelo trihalorindivid-ual" Indian owned lands: 



Unfunded Mandates Reform Act 

In accordance witii the Unfunded Mandates Reform Act (2 U.S.C. 1 53 1 et seq .): 

(a) The rule will not significantiy or uniquely affect small governments, or the private 
sector. A Small Government Agency Plan is not required. Additional expenses may be mcurred 
by the requesting tribe or individual Indian to provide information to the Secretary. Tribes or an 
iudividual Indiaa provide information in order to receive a benefit. 

(b) This rule will not produce a federal mandate of a $100 million or greater in any year. 
The overall effect of this rule will be negligible to the State, local, or tribal governments or the 
private sector. See our analysis under Regulatory Planrung and Review. 



Talda^jr(E^rl2€S0)^ 



With respect to Executive Order 12630, the rule does not have significant takings . 
implications. A takings implication assessment is not required because actions under this rule do 
not constitute a taking. Tribes or individual Indians are voluntarily transferring title to the United 
States for their own benefit. 



Federalism (E.0. 13083) 

"With respect to Executive Order 13083, the rule does not have significant federalism 
implications to warrant the preparation of a Federalism Assessrdent. The local tax base may be 
affected. However, this rule should not affect the relationship between State and Federal 
governments because actions in this rule apply only to a relatively small amoimt of land. Due to 
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the loss of tax revenue, the relationship between the State md local governments ^ vith tribes 
and/or the*Federal Government may be affected. However, because the loss of revenue is minimal 
aiitf inost offhe laiid to be'acqidfe^ will be witMnthe botmdaries of reservations wHere'lhefe is"' ' 
already a measure of Indian sovereignty, the effects are "insignificant" within the meaniog of E. O. 
13 083 . See the analysis under the Regulatory Planning and Review section 



Civil Justice Reform (E.0. 12988) 

With respect to Executive Order 12988, the Office of the Solicitor has determined that 
this rule does not unduly burden the judicial system and meets the requirements of sections 3(a) 
and 3(b)(2) of the Order. This rule contains no drafting errors or ambiguity and is written to 
minimize litigation, provides clear standards, simplifies procedure^, reduces burden, and is clearly 
written. These regulations do not preempt any statute. They do supersede the current land 
acquisition regulations and the current procedure for establishing Indian Land Consolidation 
Areas. They would not be retroactive with respect to any land already taken into trust, but would 
apply^OTpeadingapplications.- ^ -'—- 



Paperwork Reduction Act 

This regulation does not require an information collection from ten or more parties and a 
submission under the PaperworkReduction Act (44 U.S.C. 3501 et seq.). The information 
collection is covered by an existing 0MB. approval. An 0MB form 83-1 has been reviewed by the 
Department and sent to 0MB for approval. 

The information collection requirements in §§ 1 5 1 . 6; 1 5 1 .9; 1 5 1 . 1 1 , and 151.13 under 44 
U.S.C. 3501 et seq. have been submitted to the Ofi&ce of Management and Budget for approval 
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and assigned clearance number 1076-0100. This information is required jQrom Indian tribes and 
individual Indians who wsh to convey land into trust status. 



National Environmental Policy Act 

This rule does not constitute a major Federal action significantly affecting the quality of 
the human environment. A detailed statement under the National Environmental Policy Act of 
1969 is not required because this rule is of an administrative, technical, and procedural nature. 



Government-to-Govemment Relationship with Tribes 

In accordance with the President's memorandum of May 14, 1998, "Consultation and 
Coordination with Indian Tribal Governments" (FR Vol. 63, No. 96^ Pages 27655-27657) and 
512 DM 2, we have evaluated any potential effects upon Federally recognized Indian tribes and 
have determined that there are no potential adverse effects. No action is taken under this rule 
unless a tribe or an individual Indian voluntarily requests that the United States place land in trust 
'farthBir1>enefit: Tribes-will" be^sked for-comments prior topubhcatioiras^final-regutetionT-of— 
this rule, and their comments will be considered prior to publication. 



LIST OF SUBJECTS IN 25 CFKPART 151 



Indians - lands 



For the reasons set out in the preamble, we are proposing revise Part 15 1 in Chapter I of 
Title 25, of the Code of Federal Regulations so that it will read as follows: 
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